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Constituents frequently raise with their Members of Parliament the issue of phoenix trading. 
This is where the assets of an insolvent business are re-acquired (often at less than their full 
value) by its former directors (or closely connected parties) who then set-up a new company 
involved in the same or similar business. This new company is referred to as a ‘phoenix 
company’ or a ‘newco’. 
 
Phoenix trading is often linked to pre-packaged administrations (referred to as ‘pre-packs’). A 

pre-pack is an arrangement under which the sale of all or part of a company’s business or 

assets is negotiated with a purchaser prior to the appointment of the administrator, and the 

sale contract executed on the appointment of the administrator or very shortly afterwards. 

Pre-packs are not specifically provided for in insolvency legislation; according to the 

Insolvency Service, they have arisen out of practice and through judicial approval.   

Many creditors who are owed money by a failed company are outraged to find that the 
directors of these companies may suffer little personal loss and are often able to start up a 
new business in the same field. To a certain extent this is an inevitable consequence of 
limited liability. For the purposes of the law, a company is a separate legal entity and if it 
trades with limited liability its directors and shareholders do not usually retain liability for the 
company’s debts should it become insolvent.  
 
Legally, there is nothing in law to prevent a director of a failed company from starting a new 
business 'overnight' provided that he has acted 'properly' in managing the first company both 
before and during its insolvency. However, if the director of an insolvent company has 
deliberately acted to the detriment of the company’s creditors, action may be taken against him 
under both insolvency and company legislation. In effect, directors may incur personal liability 
for their acts or omissions in managing the company. 
 
This note looks in detail at the legality of phoenix trading and at the personal liability of 
directors to the creditors of an insolvent company. It also looks at new provisions contained 
in the Small Business Enterprise and Employment Bill, which is currently progressing through 
Parliament. 
 
 

This information is provided to Members of Parliament in support of their parliamentary duties 

and is not intended to address the specific circumstances of any particular individual. It should 

not be relied upon as being up to date; the law or policies may have changed since it was last 

updated; and it should not be relied upon as legal or professional advice or as a substitute for 

it. A suitably qualified professional should be consulted if specific advice or information is 

required.  

This information is provided subject to our general terms and conditions which are available 

online or may be provided on request in hard copy. Authors are available to discuss the 

content of this briefing with Members and their staff, but not with the general public. 

http://services.parliament.uk/bills/2014-15/smallbusinessenterpriseandemployment.html
http://www.parliament.uk/site-information/copyright/
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1 What is phoenix trading? 

1.1 General overview 

‘Phoenixism’ is the name popularly given to those situations where the assets of an insolvent 
business are re-acquired by its former management or closely connected parties to form a 
phoenix company or ‘newco’. Often some or all of the directors remain the same and in some 
cases, the phoenix company has the same name or a similar name to the failed business. 
The phoenix company will operate in the same area as its predecessor. 
 
Creditors are often aggrieved to find that the directors of an insolvent company may suffer 
little personal loss and are often able to start up a new business in the same field. To a 
certain extent this is an inevitable consequence of limited liability. For the purposes of the 
law, a company is a separate legal entity and if it trades with limited liability its directors and 
shareholders do not usually retain liability for the company’s debts should it become 
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insolvent. It is not illegal for directors of an insolvent company to form a new company from 
the remnants of the failed company, and they can become new directors except in 
circumstances where he or she is: 
 

 subject to a disqualification order or undertaking;  

 personally adjudged bankrupt; or 

 subject to a bankruptcy restrictions order or undertaking  
 
The majority of phoenix companies are perfectly legitimate businesses. Not all businesses 
succeed at the first attempt; businesses can fail for any number of reasons. The phoenix 
company arrangement allows a business to start again and for the profitable elements of the 
failed business to survive, offering some continuity for both suppliers and employees.  
 
In a minority of cases, there may be concerns that some directors have deliberately forced 
their company into insolvency in order to ‘buy back’ business assets at a reduced price 
(thereby reducing the funds available to creditors) while avoiding their responsibility for the 
debts of the company. However, the Insolvency Act 1986 (as amended) (the ‘IA 1986’) has 
made it far more difficult for directors to do this, with stricter rules over the insolvency process 
(see below).  
 
1.2 Phoenixism and pre-pack administrations 

Phoenix trading is often linked to pre-pack administrations. The term ‘pre-pack’ describes 
any situation where the business of an insolvent company is prepared for sale to a selected 
buyer (i.e. ‘pre-packaged’) prior to the company’s entry into formal insolvency proceedings. 
The agreed sale is then carried out by the administrator, an authorised insolvency 
practitioner, shortly following their appointment. The Insolvency Service has estimated that 
25 per cent of the 2,808 companies that entered administration in 2011 used the pre-pack 
procedure; and that nearly 80 per cent of pre-pack sales were to connected parties.1 
 
The key attraction to the use of pre-packs is the speed with which the administration 
proceeds. When undertaken in appropriate circumstances, pre pack administration is a 
procedure by which a potentially successful business can be saved (with the value of its 
brand in tact), protecting jobs. However, pre-packs have been criticised for their lack of 
transparency. The worry of some unsecured creditors is that assets may have been sold at 
an undervalued price or that goodwill has not been fully valued because of the speed of the 
sale. The matter is further complicated if the purchaser is the existing management, with 
concerns raised as to the potential for abuse of the process by directors seeking to purchase 
a business at an advantageous price and simply avoid payment of creditors.  
 
To address these concerns, a Statement of Insolvency Practice (SIP 16) was issued in 
January 2009 (and subsequently updated). Under SIP 16, the administrator is required to 
provide creditors with: 
 

 a detailed narrative explanation and justification of why a pre-packaged sale was 
undertaken; 

 information on the name of the purchaser of the business/assets and the price paid; 
and 

 details of any connection that the purchaser has with the former directors or 
shareholders of the insolvent company 
 

 
 
1  The Insolvency Service, ‘Annual Report on the Operation of Statement of Insolvency Practice 16’, January/ 

December 2011 

http://www.legislation.gov.uk/ukpga/1986/45/contents
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In addition, SIP 16 identifies 17 key pieces of information that the administrator should 
disclose to creditors at the earliest opportunity. In most cases, this will mean with their notice 
of appointment. This information includes: 
  

 details of marketing activities undertaken by the company and/or administrator to 

attract possible buyers  

 any valuations received  

 rival bidders and  

 alternative courses of action considered  

 
Insolvency practitioners can be subject to fines for non-compliance with SIP 16. It is also 
important to note that a pre-packaged administration (like any other administration) is under 
the ultimate control of the court. Once appointed, the administrator is required to act in the 
best interests of all the creditors.    
 
 A separate Library standard note provides more detailed information on pre-pack 
administrations.2  
 

2 Is phoenix trading legal? 

It is not illegal to start up a phoenix company following the liquidation of the original 
company, but there are rules to be followed. The rules are designed to prevent directors 
deliberately running a company into liquidation, leaving unpaid creditors, only to set up ‘over-
night’ a new business trading under a similar name to that of the liquidated company. The 
rules outlined below apply to anyone who was a director or shadow director of a company in 
the twelve months ending with the day before it went into insolvent liquidation.3 
 
It is important to note that the insolvency practitioner, appointed as ‘liquidator’ by the court to 
manage the affairs of an insolvent company, has a duty under the IA 1986 to investigate the 
causes of the failure. The Companies Investigation Branch (CIB) of the Insolvency Service may 
also investigate a failed company (and the role of its directors) where there are concerns about 
either the trading practices of the company or the circumstances surrounding the failure of 
successive companies.   
 
2.1 Restrictions on use of company name 

A phoenix company may not use any name by which the liquidating company was known in 
the last 12 months or a name which is so similar that it suggests an association with the 
liquidated company. The only exception is if there is an arrangement with the liquidator to 
acquire substantially the whole of the business of the insolvent company or the new 
company with the similar name has been known as such for 12 months prior to the creditors 
meeting of the liquidated company and has not been dormant.  
 
In addition, the IA 1986 makes it an offence for a director of a company which has gone into 
insolvent liquidation to be a director of a company with the same or a similar name, or 
concerned in its management, without the leave (i.e. permission) of the court within 5 years 
after the winding up.  
 
 
 

 
 
2  ‘Prepack Administration procedure’, Library standard note, 5 September 2014, SN/HA/5035, [online] 
3  The term ‘director’ applies to anyone in the position of a director of a company, whether they are called a 

director or not. It includes those who give instructions on which the directors or a company are accustomed to 
act.  

http://www.parliament.uk/business/publications/research/briefing-papers/SN05035/prepack-administration-procedure
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2.2 A legitimate sale of assets  

If a director of a failed old company wishes to sell assets to a phoenix company (to which he 
is connected) he should obtain a proper independent valuation of company assets before 
sale. In addition to the insolvent company’s tangible assets (e.g. machinery, raw materials, 
buildings etc.) its intellectual property and goodwill should also be independently valued. The 
physical assets of the company can be valued on three bases: 
 

 forced sale – an estimate of the expected realisable value of the assets if they are 

sold quickly at auction; 

 open market sale- the expected realisable value of the assets if they are not sold 

quickly; and 

 value to the business  

 
If a director of the failed company wishes to sell the assets to a phoenix company (to which 
he is connected) to avoid any challenge as to the legitimacy of the transaction, it should 
properly be at the higher of the above valuations.  
 
2.3 Transactions that may be set aside 

In extreme cases, there may be grounds for having disposal of company assets transactions 

set aside (i.e. cancelled) on the grounds that they are preference transactions, or 
transactions at an undervalue (provided the transactions were entered into at a time when 
the company was unable to pay its debts). In effect, the liquidator is able to begin a recovery 
action on behalf of the creditors.  
 
Preference transactions 

Section 239(4) of the IA 1986 provides that a preference is given if: 
 
(a) a person is one of the company’s creditors; and 
 
(b) the company does anything, or suffers anything to be done, which has the 
effect of putting that person into a position which, in the event of the company 
going into insolvency, will be better than the position he would have been in 
had the transaction not been done. 

 
The classic example is where a director pays a debt to his son or other ‘connected person’ in 
preference to other creditors. 
 
Transactions at an undervalue 

A transaction between a company and a person at an undervalue, as defined by Section 238 
of the IA 1986, is made if: 

 
(a) a company makes a gift to that person or otherwise enters into a 
transaction with that person on terms that provide for the company to receive 
no consideration; or 
 
(b) the company enters into a transaction with that person for a consideration 
the true value of which is significantly less than the value of the consideration 
provided by the company. 

 
An example of a transaction at an undervalue would be if the director of an insolvent 
company sold assets at a fraction of their true value to another company owned by his son. 
An application could be made to the Court to have the transaction set aside as a transaction 
at an ‘undervalue’; the assets involved would instead be used for the benefit of the creditors. 
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3 Legal position of directors: the insolvent and phoenix company   

3.1 Directors’ legal responsibilities  

The directors of a company are generally responsible for the management of the company 
and they may exercise all the powers of the company. However, the extent of their power 
may be constrained by the company’s own Articles of Association or by company law.4 For 
example, Articles of Association often include provisions and restrictions on borrowing by the 
company. 
 
In general terms, the directors must act collectively as a board to bind the company. 
However, the Articles of Association usually entitle the board to delegate powers to individual 
directors as considered appropriate. In practice individual directors will normally carry out 
many of the company’s activities.    
 
Directors are personally subject to statutory duties in their capacity as directors of a 
company. In addition, the company as a separate legal entity is subject to statutory controls 
and the directors are responsible for ensuring that the company complies with such statutory 
controls. The Companies Act 2006 sets out seven general duties of directors: 
 

1. To act within powers in accordance with the company’s constitution and to use those 
powers only for the purpose for which they were conferred. 

2. To promote the success of the company for the benefit of its members. 
3. To exercise independent judgement. 
4. To exercise reasonable care, skill and diligence. 
5. To avoid conflicts of interest. 
6. Not to accept benefits from third parties. 
7. To declare an interest in a proposed transaction or arrangement.  

 
These statutory duties cannot be seen in isolation because in addition a director will be 
subject to a wide range of regulation and legislation including the IA 1986 and the Company 
Directors’ Disqualification Act 1986.  
 
Importantly, it is the responsibility of the directors to ensure that the company maintains full 
and accurate accounting records. Company accounts should, subject to various exemptions, 
be filed with the Registrar of Companies at Companies House.  
 
Directors may incur personal liability, both civil and criminal, for their acts or omissions in 
directing the company. Legally, there is nothing in law to prevent a director of an insolvent 
company from starting a new business 'overnight' provided that he has acted 'properly' in 
managing the first company both before and during its insolvency. However, if the director of an 
insolvent company has deliberately acted to the detriment of the company’s creditors, action 
may be taken against him under both insolvency and company legislation.  
 
3.2 Directors’ legal liabilities  

Insolvency Act 1986 - fraudulent trading 

A director of a company who disposes of company assets (including cash) prior to liquidation 
may, in certain circumstances, be guilty of fraudulent trading under Section 213 of the IA 
1986. The powers of Section 213 can be invoked even if only one transaction is involved and 
only one creditor is defrauded.  
 
 
4  The Articles of Association sets out the rules for the running of the company’s internal affairs. All companies 

must register Articles with Companies House -  it is one of a number of key documents required to incorporate 
a UK company 

http://www.legislation.gov.uk/ukpga/2006/46/contents
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In effect, the court may require a director to make a contribution to the company’s assets if, 
in the course of the winding up of a company, a director was knowingly a party to the 
carrying on of the company’s business with the intent to defraud the creditors. 
 
Insolvency Act 1986 - wrongful trading 

There are also circumstances in which directors of an insolvent limited liability company can 
be held personally liable for the company’s debts. Section 214(2)(b) of the IA 1986 outlines 
the offence of wrongful trading. A director may be liable to contribute personally to the assets 
of the insolvent company for the benefit of its creditors if: 
 

..at some time before the commencement of the winding up of the company, 
that person knew or ought to have concluded that there was no reasonable 
prospect that the company would avoid going into insolvent liquidation. 

 
In effect, wrongful trading occurs when the director knew or ought to have concluded before 
the company became insolvent that there was no reasonable prospect of avoiding 
insolvency, yet continued to trade. Action under this section would be taken by the liquidator 
in conjunction with specific orders from the court. 
 
However, the director may not be made personally liable in circumstances where he can 
show that he took every step prior to the liquidation to minimise the potential loss to the 
company’s creditors. 
 
Unfit conduct – disqualification of a director 

Section 6 of the Company Directors Disqualification Act 1986 (CDDA 1986) [as amended by the 
Insolvency Act 2000] enables the court to make a disqualification order of between 2 and 15 
years for unfit conduct as a director.  
 

Examples of conduct which may lead to disqualification include: 
 

 continuing to trade to the detriment of creditors at a time when the company was 

insolvent 

 failure to keep proper accounting records 

 failure to prepare and file accounts or make returns to Companies House 

 failure to submit tax returns or pay over to the Crown tax or other money due 

 failure to co-operate with the Official receiver /insolvency practitioner 

 
As a result of a disqualification order, the person named on the order must not: 
 

(a) act as a company director; 

(b) be involved with the formation, marketing or running of a new company 

(c) act as a receiver of a company’s property 

 
However, a disqualified director may carry on business as a sole trader or partner in an 
unlimited liability partnership.  
 
Instead of a court order under the CDDA 1986, the Secretary of State may accept an 
undertaking from an unfit director. Such an undertaking would have the same legal effect as a 
disqualification order made by a court.  
 
It is a criminal offence to contravene a disqualification order or undertaking. It is also a 
criminal offence for another person to assist a disqualified person to act in this way. 

http://www.legislation.gov.uk/ukpga/1986/46/contents
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Importantly, a person who contravenes the order or undertaking could also become 
personally liable for any debts of the company which it incurs while the order or undertaking 
is contravened.  
 

4 Report a disqualified director 

Some disqualified directors may deliberately disregard disqualification orders made against 

them. Anyone who has information about the business conduct of a disqualified director can 

pass on that information to the Insolvency Service using a dedicated web site.5  

5 Government initiatives on phoenix companies 

5.1 Legislative proposals to increase transparency of pre-packs – not in force  

On 31 March 2011, the Government announced proposals to introduce measures to improve 
transparency and confidence in pre-packs.6 These measures to include a requirement on 
insolvency practitioners to notify creditors in advance of a pre-pack and allow three days for 
the proposals to be challenged.  However, these proposals were subsequently withdrawn. In 
a Written Ministerial Statement made on 26 January 2012, Edward Davey (then the 
Parliamentary Under-Secretary of State for Business, Innovation and Skills) outlined the 
Government’s reasons for not introducing these measures: 
   

[…] Following the announcement, BIS officials have discussed the merits and 

practical application of the proposed measures with a range of interested 

parties, including secured and unsecured creditors, insolvency practitioners, 

and business representatives. 

Having taken account of all the issues, however, the Government are not 

convinced that the benefit of new legislative controls presently outweighs the 

overall benefit to business of adhering to the moratorium on regulations 

affecting micro-business which is an important plank of this Government’s 

deregulatory agenda. As much of the concern was related to small businesses, 

I do not consider that measures should be introduced just for businesses other 

than micro-businesses. It is for this reason that I am today announcing that the 

Government will not be seeking to introduce new legislative controls on pre-

packs at this time.7 

House of Commons Business, Innovation and Skills Committee, ‘The Insolvency 

Service’, Sixth Report of Session 2012-13’, Evidence 67, 

5.2 Graham review of pre-pack administrations and sales to ‘connected parties’ 

The BIS Select Committee report on ‘The Insolvency Service’ was published on 6 February 
2013.8

 In respect of pre-pack administrations, the Select Committee concluded that they 
remain a controversial practice:  
 

80. In May 2009, our predecessor Committee expressed concerns about the 

lack of transparency, resultant abuse of pre-pack administrations and their link 

to ‘phoenix companies’. Despite the introduction of Statement of Insolvency 

Practice Note 16 and additional guidance, pre-pack administrations remain a 

controversial practice. The Insolvency Service is committed to continue to 
 
 
5  An Enforcement Questionnaire can be obtained from www.insolvency.gov.uk A search can be made of the 

disqualified directors register at Companies House 
6  HC Deb 31 March 2011 c30WS 
7  HC Deb 26 January 2012 c.23-24WS  
8   House of Commons Business, Innovation and Skills Committee, “The Insolvency Service”, Sixth Report of 

Session 2012-13, Evidence 67, 29 January 2013 [online] (accessed 9 September 2014) 

https://www.gov.uk/report-a-disqualified-director
http://www.insolvency.gov.uk/
https://www.gov.uk/search-the-register-of-disqualified-company-directors
http://www.publications.parliament.uk/pa/cm201213/cmselect/cmbis/675/675.pdf
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monitor SIP 16 compliance, but to make this effective, non-compliance needs 

to be followed through with stronger penalties by way of larger fines and 

stronger measures of enforcement.9
  

The Committee made the following recommendations:  
 

 BIS and the Insolvency Service to commission research to renew the evidential basis 
for pre-pack administrations;  

 the Insolvency Service to amend its monitoring processes to include feedback to each 
insolvency practitioner and their regulatory body where SIP 16 reports have been 
judged to be non-compliant; and  

 the criteria by which SIP 16 reports are judged should be published alongside the 
guidance10

  

 
In July 2013, Vince Cable, the Business Secretary, announced the appointment of Teresa 
Graham CBE to undertake an independent review of pre-pack procedure. This followed a 
speech he gave on the issue of transparency and trust in business.11

 Tessa Graham was 
given the following terms of reference, to assess:  
 

 the long term impact of pre-pack deals, in order to form a view as to whether they 
encourage growth and employment; and whether they provide the best value for 
creditors as a whole;  

 the usefulness of the pre-pack procedure in the context of business rescue generally, 
using international comparisons as and when appropriate;  

 whether pre-packs cause detriment to any particular groups of creditors and 
specifically whether unsecured creditors are disadvantaged; and  

 how creditor confidence in the procedure could be improved  
 

As part of her review, Teresa Graham commissioned the University of Wolverhampton to 
carry out research based on a large sample of pre-packs from 2010.  
 
On 16 June 2014, a report on the ‘Graham Review into Pre-pack Administration’12  was duly 
published together with a report on pre-pack empirical research, ‘Characteristic and Outcome 
Analysis of Pre-pack Administration’.13

 In a foreword to the Graham report, Vince Cable set-
out the reasons why the review was important:  
 

Business rescue is a key element of an efficient insolvency regime. Viable 

businesses – and the jobs of those they employ – should not be lost to the 

economy unnecessarily. Stakeholders affected by an insolvency need to have 

confidence that the process is conducted objectively, without bias to any 

particular party and that the outcomes are the best they can be for creditors. If 

there is confidence in how rescue and insolvency operate, this supports lending 

which in turn supports growth – a central aim for this Government.  

 
 
9  Ibid 
10  Ibid 
11  This review of pre-packs was part of a wider Government programme to improve corporate transparency. See 

Department for Business, Innovation and Skills, ‘Transparency & Trust: Enhancing the Transparency of UK 
Company Ownership and Increasing Trust in UK Business – Discussion Paper’ July 2013, [online] (accessed 
2 September 2014) 

12  “Graham Review into Pre-pack Administration – Report to The Rt. Hon. Vince Cable MP”, Teresa Graham 
CBE, June 2014, [online] (accessed 2 September 2014)  

13  “Pre-pack Empirical research: Characteristic and Outcome Analysis of Pre-pack Administration – Final Report 
to the Graham Review”, prepared by Professor Peter Walton and Chris Umfreville with the assistance of Dr 
Paul Wilson, University of Wolverhampton, April 2014, [online] (accessed 2 September 2014) 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/212079/bis-13-959-transparency-and-trust-enhancing-the-transparency-of-uk-company-ownership-and-increaing-trust-in-uk-business.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/212079/bis-13-959-transparency-and-trust-enhancing-the-transparency-of-uk-company-ownership-and-increaing-trust-in-uk-business.pdf
https://www.gov.uk/government/publications/graham-review-into-pre-pack-administration
https://www.gov.uk/government/publications/graham-review-into-pre-pack-administration
https://www.gov.uk/government/publications/graham-review-into-pre-pack-administration
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Pre-pack administration has been much criticised in some quarters in recent 

years. Opponents of the process have said that it lacks transparency, with 

deals negotiated in secret behind closed doors. Allegations have been made 

that the process does not result in the best value being achieved for 

businesses. Equally it can be an important way of preserving value.14   

The Graham Report concluded that: “the benefits that pre-packaging brings to the UK’s 
insolvency framework mean that reform of the process is worthwhile, however, there should 
be some major improvements to how they are administered”.15

  

 

Importantly, the Report proposed voluntary scrutiny of pre-pack deals rather than new 
legislation. It made 6 key recommendations, particularly targeted at sales to ‘connected 
parties’. Research had shown that creditor pay-outs were often worse and the new business 
was less likely to succeed following these kind of pre-pack deals.16

 Although the term 
‘connected party’ is defined in the IA 1986, the Graham Report does not adopt this definition. 
Instead, a ‘connected party’ is taken to mean:  
 

a. a director, shadow director or company officer of the insolvent company;  

b. an associate17
 of a director, shadow director or company officer of the insolvent 

company; and  

c. an associate of the insolvent (pursuant to section 249 of the IA 1986) who becomes:  
 

 a director, shadow director, company officer of the new company;  

 exercises control over the new company as defined in section 435(10) of the IA 
1986;18

  

 an associate of a director, shadow director or company officer of the new 
company; and  

 an associate of the new company  
 

The Graham Report’s six recommendations were:  
 
1. Create a pre-pack pool of experienced business people where, on a voluntary basis, 
details of a proposed sale to a ‘connected party’ could be disclosed to an independent 
person prior to the sale taking place. The aim being to increase transparency and give 
greater confidence to creditors that the deal has undergone independent scrutiny.  
 
2. Request connected parties to complete a ‘viability review’ for the new company, stating 
how the company will survive for at least the next 12 months. A short narrative will also be 
provided, detailing what the new company will do differently from the old company in order 
that the business does not fail again. According to the Graham Report, a new company in a 
connected pre-pack is more likely to fail than a new company unconnected with those 

 
 
14  “Graham Review into Pre-pack Administration – Report to The Rt. Hon. Vince Cable MP”, Teresa Graham 

CBE, June 2014, [online] (accessed 2 September 2014)  
15  Ibid 
16  “Pre-pack Empirical research: Characteristic and Outcome Analysis of Pre-pack Administration – Final Report 

to the Graham Review”, prepared by Professor Peter Walton and Chris Umfreville with the assistance of Dr 

Paul Wilson, University of Wolverhampton, April 2014, [online] (accessed 2 September 2014)   
17  An ‘associate’ means any person set out in section 435 of the Insolvency Act 1986 with the exclusion of 

subsection (4) which relates to employees (who are not directors or shadow directors  
18  For the purposes of determining whether any person or company has control of a company under section 

435(10) of the Insolvency Act 1986, sales to secured lenders who hold security for the granting of the loan 
(with related voting rights) as part of the lender’s normal business activities over one third or more of the 
shares in both the insolvent company and the new company are not included 

 

https://www.gov.uk/government/publications/graham-review-into-pre-pack-administration
https://www.gov.uk/government/publications/graham-review-into-pre-pack-administration
https://www.gov.uk/government/publications/graham-review-into-pre-pack-administration
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controlling the old company. Empirical evidence shows that there is a clear link to future 
failure in connected party cases.19

  

 

3. The Joint Insolvency Committee to consider, at the earliest opportunity, a redrafted SIP 16 
(found in Annex A of the Graham report). It is proposed that the documents required by the 
preceding two recommendations (i.e. a report by a pre-pack pool member and a viability 
review by a ‘connected party’) be sent with the redrafted SIP 16 statement.  
 
4. All marketing of pre-pack businesses to comply with six ‘good marketing’ principles (stated 
in the report) in order to maximise sale proceeds and that any deviation from these principles 
be brought to creditors’ attention.  
 
5. SIP 16 to be amended to require valuations to be carried out by a valuer who holds 
professional indemnity insurance (‘PII’), to increase confidence that the sale is for a fair price.  
 
6. The Insolvency Service to withdraw from monitoring SIP 16 statements. Monitoring to be 
picked- up instead by the recognised professional bodies (RPBs), as they have the right level 
of practical experience to further improve compliance rates.20

  

 

The Graham Report also suggested that the Government should consider taking a reserve 
legislative power, in order that it could act should the measures outlined above fail to have 
the desired impact or are not adopted by the market. It recommended that any such reserve 
power should be time-limited by way of a ‘sunset clause’.  
 
Commenting on the 6 recommendations, Jenny Willott, Business Minister, said that the 
Government supported the voluntary approach set out in the Graham report.21 

  
5.3 Small Business Enterprise and Employment Bill – not in force 

The Small Business, Enterprise and Employment Bill (Bill 11 of 2014-15) was introduced in 
the House of Commons on 25 June 2014 and received its Second Reading on 16 July 2014. 
The date for commencement of its Committee stage has not yet been announced. The Bill, 
together with its Explanatory Notes, are available on the Parliament website, where one can 
also follow the progress of the Bill.  
 
The Bill was announced during the Queen’s Speech on 4 June 2014.22 The Bill is large and 
wide-ranging.23

 Clauses 105 to 124 of Part 10 introduce a suite of measures to amend 
various parts of the current insolvency framework and modernise insolvency law by removing 
unnecessary costs and regulatory burdens. Clause 117 is concerned with pre-packs to 
‘connected persons’. Following the recommendation made in the Graham Report, clause 117 
creates a reserve power for the Secretary of State to make regulations prohibiting or 
imposing conditions on sales, disposals or, hiring out of the assets or business of the 
company in administration to ‘connected parties’ unless there has been third party scrutiny of 
the proposed sale. This power to expire at the end of the period of 5 years beginning with the 
day on which the provision comes into force unless it is exercised during that period.24

  

 

 
 
19  “Pre-pack Empirical research: Characteristic and Outcome Analysis of Pre-pack Administration – Final Report 

to the Graham Review”, prepared by Professor Peter Walton and Chris Umfreville with the assistance of Dr 
Paul Wilson, University of Wolverhampton, April 2014, [online] (accessed 2 September 2014)   

20  “Graham Review into Pre-pack Administration – Report to The Rt. Hon. Vince Cable MP”, Teresa Graham 
CBE, June 2014, [online] (accessed 2 September 2014)  

21  Department for Business, Innovation and Skills press notice, “Willott announces plans to clean up ‘pre-pack’ 
insolvency deals”, 16 June 2014 [online] (accessed 5 September 2014) 

22  HC Deb 4 June 2014 c4 
23  It contains 142 substantive clauses and 10 Schedules, covering a range of areas 
24  Clause 117(10) 

http://services.parliament.uk/bills/2014-15/smallbusinessenterpriseandemployment.html
https://www.gov.uk/government/publications/graham-review-into-pre-pack-administration
https://www.gov.uk/government/publications/graham-review-into-pre-pack-administration
https://www.gov.uk/government/publications/graham-review-into-pre-pack-administration
https://www.gov.uk/government/news/willott-announces-plans-to-clean-up-pre-pack-insolvency-deals
https://www.gov.uk/government/news/willott-announces-plans-to-clean-up-pre-pack-insolvency-deals
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For the purposes of clause 117, a purchasing person or company is deemed to be 
‘connected’ if they have a relationship with the insolvent company. This includes directors, 
shadow directors or their associates. Associate captures, amongst other connections, where 
the person buying the company is the spouse, civil partner, relation of, or in business 
partnership with those acting as directors of the insolvent company. Clause 117 also 
captures where common individuals exercise control over both companies. The existing 
legislative definition of ‘control’ of a company includes those persons who are not directors 
but whom the directors are accustomed to acting in accordance with their instructions.  
 
It is important to note that the Bill is in its early stages. It is possible, of course, that as the Bill 
progresses through Parliament Clause 117 may be amended or subsequently dropped. 


